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National Historic Preservation Act of 

1966 (NHPA) [16 U.S.C.470(b)] 
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 Is a review process that involves 

consultation with others outside of the 

project proponent (e.g., SHPOs, THPOs, 

Tribes, other federal agencies, local 

govts, HP organizations, & public); 

 Does not guarantee a historic 

preservation outcome 

Section 106 of National Historic 
Preservation Act (NHPA): 
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 1. Take into account effects of their 
 undertakings on historic properties; &
    

 2. Provide Advisory Council on Historic 
 Preservation (ACHP) with a reasonable 
 opportunity to comment on such 
 undertakings 

Section 106 requires all Federal 

agencies to do the following: 



ACHP’s Section 106 Regulations 
36 CFR Part 800 (2004)  
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When Is Section 106 

Required? 
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 There is a Federal undertaking (i.e., 
federal agency is involved); and 

 There is potential to affect historic 
properties if they are present 



Under Section 106, what is a 

historic property? 
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For Section 106 purposes, a historic 

property is one that is either 

included in or eligible for inclusion 

in National Register of Historic 

Places (NRHP) 
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Consequences of Failing to Fully Comply  

with Section 106 of NHPA 

There are no criminal or civil penalties for non-
compliance with Section 106, but there are 
consequences, including:  
 Unfavorable media attention;  
 Lawsuits, which can lead to further delays, court 

injunctions, & additional project cost; 
 Judge may order federal agency to re-do all or 

parts of its Section 106 compliance; & 
 Federal agency may need to pay plaintiff’s 

litigation costs if lawsuit is successful 



 Damage, destruction, or removal of historic properties 
(tower, access roads, and support buildings) 

 Change in character of historic property use or setting 

 Introduction of audible, visual, or atmospheric elements  

Adverse Effect Criteria Commonly Applied to 

Utility/Tower Projects 
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Transmission Line Projects 
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Wind Farm Projects 



Photovoltaic or PV Solar Projects 
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Concentrated Solar or Heliostat 

Projects 
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Solar Furnace at Odeillo, France 



Gettysburg Tower 
• 307-foot observation tower constructed in 

1973-74 by private developer 

• NPS opposed the tower’s original 

location 

• NPS worked with developer to change 

location 

• NPS consented to provide 22-ft vehicular 

& pedestrian r.o.w. 

• NPS sought ACHP comment  in 1972 

• ACHP: “adverse effect!”  

• Commonwealth of PA sued Dept of 

Interior & NPS 

• Federal court dismissed complaints, but 

issued formal request to Interior 

Secretary to explain failure of DOI to 

issue EIS; 

• In 1990, fed govt condemned property 

thru eminent domain & NPS demolished 

tower 10 years later 
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NPS EIS for Susquehanna to Roseland 

Transmission Line Project 



NPS Organic Act of 1916  

(39 Stat. 535, 16 U.S.C. 1) 
“The service . . . shall promote & 

regulate use of Federal areas known as 

national parks, monuments, & 

reservations . . . by such means & 

measures as conform to fundamental 

purpose--to conserve scenery & natural 

& historic objects & wild life therein & to 

provide for enjoyment of same in such 

manner & by such means as will leave 

them unimpaired for enjoyment of future 

generations” (Section 1, NPS Organic 

Act). 

Creation of National Park Service 

(1916) 

PWA Poster for Castillo San Marcos, St. Augustine, FL 
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"In the Organic Act, Congress speaks of but a single 

purpose for the National Park Service, namely, 

conservation of the scenery and the natural and 

historic objects."  

 

Organic Act’s Applicability to NPS 

Land Management Affirmed by Courts 

Source: Memorandum and Order of Jackson, District 

Judge, U.S. District Court, District of Columbia, in 

National Rifle Association of America v. Potter, 628 F. 

Supp. 903 (D.D.C. 1986), pg. 909. 



NPS Management Policies (2006) 

NPS “is required by 1916 Organic Act to 

protect & preserve unimpaired resources & 

values of natl park system while providing for 

public use & enjoyment. . . .  

 

Boundaries of most park units are not based 

strictly on ecological processes or other 

resource protection principles, & park units 

are increasingly subject to impacts from 

external sources. Examples include . . . loss 

of scenic vistas & natural quiet. . . . External 

threats may be addressed by using available 

tools—such as . . . participation in planning 

processes of [other] federal agencies. . . . 

Strong fulfillment of NPS responsibilities is 

required by NEPA, NHPA, & other applicable 

laws to minimize impacts on park resources 

& values. . . ."  

 
Source: Land Protection—Section 3.0, p. 32 
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Communication Projects 



Can Avoid or Minimize Adverse Effects 

by Reducing Scale of Undertaking 

Height of mountaintop 
cell tower was 
shortened by using a 
“short mast” tower to 
minimize its visual 
effect on surrounding 
area 



Can Minimize Adverse Effects by 

Altering Color or Shape of Design 

From: A Preliminary Assessment 
of Scenic and Historic Integrity of 
the Viewshed at Fort Union 
National Monument 
(forthcoming). 

Color & shape 
influence how man-
made features blend 
or contrast with their 
surroundings 



Can Minimize Adverse Effects by 

Altering Shape of Design 

Another technique is to design vertical tower 
projects so that they seem to recede into 
background. For example, transmission lines may 
blend into their surroundings when the lines do 
not exceed the height of background vegetation 
or topography. Also, can place transmission 
corridors below public viewing angles.  
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Mitigation for Communication 

Projects: Stealth Towers 
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Mitigation for Communication 

Projects: Colocation 



For Further Information: 

 Jeffrey Durbin, 106 Compliance Manager 

NPS WASO 

1201 Eye Street, NW 7th Floor 

Washington, DC 20005 

(202) 354-1816 

jeffrey_durbin@nps.gov 

 Individual National Park Units (see www.nps.gov) 

 ACHP (see www.achp.gov) 
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